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This case analyzes which default notices must be given to debtors under the prior version
of Article 9 of the Uniform Commercial Code ("Old Article 9") and provides a nice
framework for understanding the wording changes under the revised version of Article 9
("Revised Article 9"). The key point to remember is that guarantors are entitled to the

same notices as a lessee when it comes to disposing of collateral.

In re Nygaard involves Old Article Nine (Section 9-504) and its requirement that "debtor"
receive notice prior to disposition of collateral. General Electric Capital Corporation
("GECC") had entered into a lease agreement with N.A. Corporation (the "Lessee") and the
credit package included an individual guaranty. When the Lessee defaulted, GECC sent,
only to the Lessee, a “Notice of Private sale of Collateral Under Section 9-504 of the
Uniform Commercial Code.” GECC subsequently disposed of the collateral. When GECC
proceeded against the Guarantor for a deficiency judgment, the guarantor successfully
argued that the deficiency claim was barred since GECC failed to provide Notice of Private
Sale to the Guarantor.

As noted in this case, there was a split amongst the courts interpreting Old Article 9 as to
whether guarantors and other secondary obligors were entitled to such notices. Revised

lof2



Article Nine (Section 9-611(c)(2)) eliminates this split by taking the majority approach
expressed by the court in Nygaard.

Marks & Weinberg, PC is a law firm with significant experience in dealing with virtually
every type of equipment and facility lease financing. The lawyers of the firm have
participated in leasing financings for more than a billion dollars of equipment and are

recognized throughout the industry. If you would like more cases or articles on leasing,

or have any questions or comments about this Article or other leasing issues, please visit

leaselawyer.com or contact Barry Marks at 205.251.8303 or Ken Weinberg at
205.251.8307.
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