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Commercial Money Center, Inc. v. NetBank, FSB
2005 WL 1365055; 56 UCC Rep. Serv.2d 54

(Bankr. S.D. Cal. Jan. 27, 2005)

This action arose in bankruptcy court to determine the legal status of payment streams
due under commercial equipment leases. A Chapter 7 bankruptcy debtor named
Commercial Money Center, Inc. (“CMC”) originated equipment leases with sub-prime
end users. CMC then obtained surety bonds guaranteeing the lease payments and
assigned the insured payment streams due under the leases to third party "investors."
NetBank was a third party investor who paid $47 million to obtain certain rights
associated with these "lease pools,” namely, the right to receive the lease payments due
under the leases. The documentation between NetBank and CMC was labeled as a Sale
and Servicing Agreement.

NetBank did not take possession of the underlying leases or file a UCC Financing
Statement to “perfect” its interest in the associated lease pools. The Trustee challenged
NetBank’s interest, arguing that NetBank’s interest in the lease pools constituted an
interest in Chattel Paper and that NetBank was therefore required to perfect its interest by
either taking possession of the underlying leases or filing a Financing Statement. Since
Avrticle 9 of the Uniform Commercial Code (the “UCC”) requires perfection regardless of
whether Chattel Paper is sold outright or assigned as security, NetBank could not afford
to have the lease pools considered to be “Chattel Paper” by the court. See UCC §9-109
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