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When the lessee defaulted under two equipment leases, the lessor took possession of the equipment, had it
sold at auction, and then brought an action against the lessee and its guarantor to recover the deficiency—
i.e. the difference between the total amount due under the leases less the net proceeds from the auction of
the equipment. The lessee and its guarantor claimed that the sale of the equipment was not commercially

reasonable and that the lessor therefore lost its rights with respect to any deficiency.

It should be noted that the requirement that any sale of leased assets upon a lessee default be
commercially reasonable is part of Article 9 of the Uniform Commercial Code (the “UCC”). That article
governs loans—sometimes referred to as “leases intended as security”. True leases are governed by
Article 2A of the UCC and are not subject to the same standard. In this particular case, the terms of the
leases explicitly required any disposition to be commercially reasonable. Since it was already a
contractual requirement, the Court did not need to address whether the lease was a true lease or a loan.

At trial, the lessee and its guarantor produced expert testimony from an auctioneer outlining several
actions that caused the expert to opine that the sale was not commercially reasonable. The lessor did not
produce any expert testimony but did cross-examine the lessee’s expert. The Trial Court found the sale to
be commercially reasonable and the lessee appealed.
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The Appellate Court provides a nice description of the UCC’s general definition of a commercial
reasonably disposition. However, the Court also noted that the issue of commercial reasonableness must
be decided on a case-by-case basis. According to the Court, the testimony of the lessee’s experts that the
disposition of the equipment was commercially unreasonable “was not so clear, convincing, plain and
complete that by rational process an intelligent mind could not reject it.” As such, the Court upheld the
determination of the Trial Court that the sale was commercially reasonable.

This case provides a clear framework that allows the reader to understand the requirement and importance
of a commercially reasonable disposition. Equally important, it serves as a warning to all lessor counsel
that they should try to avoid any language in leases that may contractually require a commercially
reasonable sale or at least limit the language to leases that provide bargain or mandatory purchase options.
Since the issue of commercial reasonableness is decided on a case-by-case basis and can lead to costly
litigation, lessors should only have to address it in connection with loans. Even then, it is beneficial to
place the additional burden on the lessee of convincing the court that the lease is, in fact, a loan covered
by Article 9 of the UCC.

Marks & Weinberg, PC is a law firm with significant experience in dealing with virtually every type of
equipment and facility lease financing. The lawyers of the firm have participated in leasing financings for
more than a billion dollars of equipment and are recognized throughout the industry. If you would like

more cases or articles on leasing, or have any questions or comments about this Article or other leasing

issues, please visit leaselawyer.com or contact Barry Marks at 205.251.8303 or Ken Weinberg at
205.251.8307.
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